entries had no means   to   travel  other  than through  the  18 inch ventilating
tubej   because   the  balance   of  the  entry was  partitioned off with  the
brattice curtain.     In checking   further  the  inspector   found  that   there was
no movement   of   air  on  either   side  of  the  curtain.     He  gave his  opinion  that
because  there  was   no movement   of  air   into   the   area,   the  18 inch ventilating
tube  was   ineffective  as   an  exhaust.     He   further  stated  that   it was  not
sound  mining  practice   to  cut   off ventilation  in  areas  of known methane
accumulation.

The contestant's  section   foreman informed  the MSHA inspector  that   the
brattice  curtain was   installed   in  order   to  keep  the working   face of  the No.
1  entry,   immediately  inby where   the brattice was  erected,  clear  of methane
gas  by  use  of  the   18  inch  ventilating  tube.     The   section  foreman  felt   that
this  procedure  was   sufficient   to  accomplish   the  job.     The   18 inch
ventilating  tube was   intended   to be  used   to  carry return  air.     With  this
explanation by contestant's   section   foreman,   it   is   apparent   that  contestant
was   attempting  to  keep   the  working   face  at   the  end  of No.   1 entry  free  of
methane  during  the   idle   of maintenance  shift.     When  the MSHA inspector was
asked whether  there was   any  accumulation of methane  gas   in the  section
between  the   time   the withdrawal   order  was   issued  and  seven and   a half hours
later when  the withdrawal  order was  terminated,  he  stated "not  to ray know-
ledge."

Contestant   points   out   that   the   approved ventilation  plan requires   that
idle  working   faces  will  be  ventilated by a preceptible movement  of  air,   and
that   tubing   in  conjunction with   line  brattice   is  used   to provide
ventilation of  the  working   face   and  no   auxiliary  fans   are operated during
idle   shifts.     Contestant   was   performing  in  accordance  with this   section of
the ventilation  plan.     However,   the  plan  also  calls   for  a minimum quantity
of 9,000 cfm of  air   flow reaching  the  last  open crosscut,   the  same
provision  as   the  cited  regulation.

The  evidence  does   not   show  that   contestant   intentionally or knowingly
failed  to  comply with   the  regulation  in question.     The  section  foreman's
report  prepared   at   the  end  of  the   shift   immediately preceding  the  issuance
of  the withdrawal  order   showed   that   there was  no methane gas  present,   and
the   air  flow was   25,200  cfrn.     During  the  idle  shift   contestant   was   at-
tempting  to ventilate   the  section  in which  the brattice  line  and
ventilating   tube  had been  installed.     The  evidence   shows  that   there was  no
accumulation of methane  between  the  time  the order was written  and  seven
and   a half hours   later when  it  was  vacated.     Since  these  actions  took place
I cannot   find   that   contestant   exhibited  a  reckless  disregard   for  the health
or  safety of  the miners.

I  find  contestant's   evidence  credible   in  that   contestant  believed  that
because  there was   an  idle   shift  period  in  the  idle   section,   the  contestant
was   in compliance  with   its   approved ventilation  control  plan by merely
providing  a  preceptible  movement   of  air  at   the working   face.     I also   find
that   this  was   the  reason  that   contestant   believed  that  9,000 cfm of  air
would  not have been a requirement   in the  last  open crosscut  of the idle
section,     I- have  already  concluded   that   the  section was  "active workings",
but   contestant  did  not  have  the benefit  of  that  conclusion on  the date the
withdrawal  order  was   issued.
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